
STATE OF NEI^J YORK
STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

Be lg ian  L ines ,  Inc .  and

Dar t  Conta iner l ine ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Highway Use Tax

under Art ic le 2l  of  the Tax Law

f o r  t h e  P e r i o d  4 / 1 / 6 7 - t z l 3 I / 7 3 .

Atr'FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat. ion and Finance, over 18 years of age, and that on the

l8 th  day  o f  Ju ly ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Be lg ian  l ines ,  fnc .  and,  Dar t  Conta iner l ine ,  fnc . ,  the  pe t i t ioner  in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  q r rapper  addressed as  fo l lows:

Be lg ian  L ines ,  Inc .  and
Dart  Contaj-ner l ine,  Inc.
67 Broad Street
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner

i n a

of the

herein

and that the address set forth on said wrapper is the ]ast known address of the

pet i t ioner .

Sworn to before me this

18 th  day  o f  Ju ly ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Be lg ian  L ines ,  Inc .  and

Dar t  Conta iner l ine ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Highway Use Tax

under Art . ic le 2I of  the Tax Law

f o r  L h e  P e r i o d  4 / L / 6 7 - L 2 l 3 t / 7 3 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of JuIy,  1980, he served the within not ice of Decision by cert . i f ied

mai l  upon Lloyd DeVos the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Lloyd DeVos
Hi l l ,  Betts & Nash
One World Trade Center, Suite 521-5
New York, NY 10048

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said vrrapper is the last.

known address of the represent.at ive of

Sworn t .o before me this

18 th  day  o f  Ju ly ,  1980.

pet i t ione.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  18,  1980

Belg ian  l ines ,  Inc .  and
Dar t  Conta iner l ine ,  Inc .
67  Broad St ree t
New York, NY 10004

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive l -evel.
Pursuant to sect ion(s) SfO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the Stat.e of New York, Albany County, within 30 days from the
date  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Depu ty  Commiss ione r  and  Counse l
Albany,  New York 12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Lloyd DeVos
Hi l I ,  Be t ts  &  Nash
One World Trade Center,  Suite 5215
New York, NY 10048
Taxing Bureau' s Representat ive



STATE OF NIW YORK

STAI'E T&{ COM}IISSION

l n  t h e  M a t t e r

;

t h e . \ p p l i c a l i o no f

o f

fo r  Rev is ion  or  fo r  Refund o f  Truck
Mileage and Highway Use Taxes under
Ar t i c le  21  o f  the  Tax  Law fo r  the  Per iod
A p r i l  1 ,  1 9 6 7  t h r o u g h  D e c e m b e r  3 1 ,  1 9 7 3 .

A p p l i c a n t ,  B e l g i a n  L i n e s ,  I n c o r p o r a t e d ,  6 7  B r o a d  S L r e e t ,  N e w  Y o r k ,  N e w

Y o r k ,  a n d  D a r t  C o n L a i n e r l i n e ,  I n c . ,  5  W o r l d  T r a d e  C e n t e r ,  N e w  Y o r k ,  N e w  Y o r k

1 0 0 0 4 ,  f i l e d  a n  a p p l i c a t i o n  f o r  r e v i s i o n  o r  f o r  r e f u n d  o f  h i g h w a y  u s e  t a x e s

under  Ar t i c le  27  o f .  the  Tax  law fo r  the  per iod  Apr i l  1 ,  1967 th rough December  31
a

1 9 7 3  ( I i I e  N o .  0 1 0 2 4  a n d  1 2 8 3 5 ) .

A  f o r m a l  h e a r i n g  w a s  h e l d  b e f o r e  J u l i u s  E .  B r a u n ,  H e a r i n g  O f f i c e r ,  a L  t h e

o f f i c e s  o f  t h e  S t a t . e  T a x  C o m m i s s i o n ,  T w o  W o r l d  T r a d e  C e n t e r ,  N e w  Y o r k ,  N e w

Y o r k ,  o n . A u g u s L  2 4 ,  1 9 7 5  a L  9 : 1 5  A . M .  A p p l i c a n t  a p p e a r e d  b y  H i I 1 ,  B e t t s  &

N a s h ,  E s q s .  ( t l o y d  D e V o s ,  E s q . ,  o f  c o u n s e l ) .  T h e  | l i s c e l l a n e o u s  T a x  B u r e a u

a p p e a r e d  b y  P e t e r  C r o L t y ,  E s q .  ( L o u i s  S e n f t ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

khether  the  de t .e rmjna l ion  o f  a< id i t iona l  t ruck  mi leage and h ighway use

L a x e s ,  b a s e d  o n  a n  a u d i t  o f  a p p l i c a n L s r  a v a i . I a b l e  r e c o r d s  b y  t h e  M i s c e l l a n e o u s

T a x  B u r e . : u .  w a s  c o r r e c L .

F INDINGS OF FACT

BELGIA"\ IIIIES, INCORPORATED and
DART CONTAIMRI,INE, INC.

DECI S TON

Bureau  i ssued  an  Assessmen t

L ines ,  f nc . ,  f o r  t he  pe r i ods

60 ,  p lus  pena l t y  and  i nLe res t

1 .  r 0n  Ju l y  14 ,  1971 ,  t he

o f  Unpa id  Fue l  Use  Tax  aga i -ns t

Ju Iy  1968  t i r rough  June  1970  in

M i s c e l l a n e o u s  T a x

a p p l i c a n t . ,  B e l g i a r r

Lhe amount  o f  $5 /5
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o f  $ 1 6 0 . 2 9 '  f o r  a  t o t a l  o f  $ 6 8 5 . 8 9 ,  t o g e t h e r  w i t h  a n  a s s e s s m e n L  o f  U n p a i d

Truck  Mi leage Tax  fo r  the  per iods  Apr i l  1967 th rough December  1970 in  the

a m o u n L  o f  $ 1 , 4 2 3 . 5 0 ,  p l u s  p e n a l t y  a n d  i n L e r e s t  o f  $ 4 4 2 . 4 4 ,  f o r  a  t o t a l  o f

s1 .865 .94 .

2 .  0 n  D e c e m b e r  3 ,  I 9 7 4 ,  t h e  l l i s c e l l a n e < > u s  T a x  B u r e a u  i s s u e d  a n  A s s e s s m e n t

o f  U n p a i d  F u e l  U s e  T a x  a g a i n s t  a p p l i c a n t  D a r L  C o n t a i n e r l i n e ,  f n c .  f o r  t h e

p e r i o d s  J u l y  1 ,  1 9 1 0  t h r o u g h  D e c e m b e r  3 1 ,  1 9 7 3  i n  t h e  a n o u n t  o f  $ 1 8 3 . 7 9  p l u s

pena l - ty  and in te res t  o f  $40.43  fo r  a  to t .a l  due o f  $224.22 ,  together  w i th  an

Assessment  o f  Unpa id  Truck  l l i l eage lax  in  the  amount  o f  $312.81  p lus  pena l ty

a n d  i n t e r e s t  o f  $ 6 8 . 8 2  f o r  a  t o l a l  r l u e  o f  9 3 S i . 6 3 .

3 .  A p p l i c a n t ,  B e l g i a n  L i n e s ,  I n c .  a n d  i t s  s u c c e s s o r  D a r t  C o n t a i n e r l i n e ,

I n c . ,  o p e r a L e d  a  s t e . i r n s h i p  I i n e  w h i c h  h a u l e d  f r e i g h t  L o  E u r o p e a n  p o r t s .  I f

a lso  owned and leased conta iners  used lo  hau l  the  f re igh t  beLween in land

p o i n t s  i n  l h e  U n i t e d  S t a t e s .  I t  d i . d  n o t  o w n  a n y  p o w e r  u n i t s .  . \ s  a  r e s u l t  o f

a n  a u d i t  o f  a p p l i c a n t .  f o r  t h e  f i r s t  q u a r t e r  ( a  p e r i o d  a c q u i e s c e d  t o  b y  a p p l i c a n t ' s

manager ) , ,  a  l i s t  o f  car r ie rs  was compi lec i  f rom Lhe Repor ts  o f  Equ ipment  In te r -

changer l  o r  Leased ( l 'o rm TMT-4)  submi t ted  by  app l ican ts  to  deLermine i f  New

York  Sta te  mi leage was repor ted  f rom car r ie rs  des ignated  thereon.  l { i th  respec t

t r r  t i r e  a u d i E  o f  B e l g i a n  L i n e s ,  f n c . ,  e i g h t  c a r r i e r s  w e r e  d e t e r m i n e d  t o  b e

" l e s s e e s  n o t  p e r m i t L e d "  o r  u n r e g i s t e r e d  c a r r i e r s .  A  f u r t . h e r  c o m p u t . a t i o n  f o r

the  r luar te r  ind ica t .ed  tha t  73  days  were  unreporLed fo r  the  chass is  used.

Us i r tg  a  Depar tment  s tandard  o f  f i f t y  mi les  per  day  a t  the  max imum ra te-o f -charge

per  mi le  o f  i . )3  fo r  un ident . i f ied  veh ic les ,  the  conpuLaL ion  and pro jec t . ions  fo r

the  r - l r i rCeen qu . l r te rs  invo lved resu l ted  in  a  t ruck  mi leage tax  due o f  $1  ,423.50

( 7 3  d a y s  x  5 0  m i l e s  p e r  d a y  x  . 0 3  r a t e  x  1 3  p e r i o d s  =  $ 1 , 4 2 3 . 5 0 ) .

Fur ther  computa t ions  us ing  the  same nunber  o f  days  and Lhe s tandard

f o r  m i l e a g e  i n d i c a t e d  t h e  f u e l  t a x  d u e  t o  b e  $ 5 2 5 . 5 0 .  D e p a r t m e n t  s t a n d a r d s
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w e r e  5  m i l e s  t o  a  g a l l o n  a n d  . 0 9  a s  t h e  L a x  p e r  g a l l o n  ( 7 3  d a y s  x  5 0  m i l e s

d i v i C e d  b y  5  m . p . g . x  8  q u a r t e r s  x  $ . O q  =  $ 5 2 5 . 6 0 ) .

, I n  
t h e  a u d i t  p e r f o r m e d  u p o n  D a r t  C o n l a i n c r l i n e ,  I n c . ,  t h e  y e a r  s e l e c t e d

b y  t h e  a u d i . L o r  w a s  1 9 7 2  a n t l  w a s  t h e  b a s i s  f o r  L h e  a s s e s s m e n L  f o r  t h e  L h r e c  a n d

o n e - h a I f  y e a r  p e r i o d .  L e s s e e s  w e r e  c h e c k e d  t o  a s c e r t a i n  i f  r e l u r n s  w e r e

f i l e d .  O u t - t l f - s t a t e  l e s s e e s  w e r e  n o t  e l i m i n a [ e d .  I ' h e  n u r n b e r  o f  t r i p s  m a d e

m u l t i p l i e d  b y  5 0  m i l e s ,  m u l t i p l i e d  b y  . 0 3 2 5 ,  e q u a l e d  t h e  t r u c k  m i l e a g e  t a x  d u e

and the  fue l  tax  was then computed on  the  bas is  o f  t .he  t ruck  mi leage us ing  5

g a l l o n s  p e r  m i l e  a t  9  c e n t s  a n d  1 0  c e n t s ,  d e p e n d i n g  o n  p e r i o d .

4 .  A p p l i c a n t s '  b c o k s  a n d  r e c o r d s  w e r e  i n a d e q u a t e  f o r  t h e  l l i s c e l l a n e o u s

Tax Bureau to  cond,Lc t  a  de la i l -  aud i t  and de termine the  exac t  amounL o f  tax

d u e .  
.

5 '  D a r t  C o n L a i n e r l i n e ,  I n c . ,  j s  t i r e  s u c c e s s o r  t o  B e l g i a n  l i n e s ,  I n c .

T h e  a s s e s s m e n t  a g a i n s i  D a r t  C o n t a i n e r l i n e ,  f n c . ,  i s  f o r  p e r i o d s  f o l l o w i n g

t h o s e  a g a i n s t  B e l g i a n  L i n e s ,  I n c .  T h e  i s s u e  i " s  t h e  s a m e  o n  b o t . h  a s s e s s m e n t . s

a n d  i r  w a $  s t i p u l a t e d  t h a t  t h e  d e c i s i o n  b i n d  b o t h  p a r t i e s .

6 .  B a s e d  u p o n  t h e  e x p e r i e n c e  o f  a p p l i c a n t s '  u n i q u e  t y p e  o f  b u s i n e s s ,

l r ips  th rough New York  S ta te  f rom N 'ew Jersey  to  Massachuset ts  ind ica te  tha t

lhe  t ra i le rs  wou ld  spend on ly  parL  o f  one day  go ing  th rough the  Sta te  fo r  the

f i f t y  rn i les  and anoLher  day  on  iLs  reLurn  fo r  another  f i f t y  mi les  (as  l i s ted

on fo rn  TMT-4) .  A  recomputa t ion  o f  t ruck  mi leage tax  and fue l  use  Lax  there fore

i s  a s  f o l l o w s :

TrucL Mi leage Ta. I

19  taxab le  t r i ps  a t  50  m i les
15  qua r te rs  i n  aud i t  pe r iod
To ta l  m i l eage  i n  SLa te
Unindent i - f ied tax rate
T r rck  m i leage  due  fo r  pe r iod

( B e l g i a n  L i r r : s ,  I n c .  )

i n  S t a t e  ( s t a n d a r d ) 950  m i les
x15

, ;--;;.-;
rL l  ,  ZJV

. 03
^7-^t:;---;;' 2 4 2  

L  J U
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F u e I  U s e  T a x  ( B e l g i a n  L i n e s ,  I n c . )

Mi leage per  Truck  Mi leage I 'ax  Aud i t  ( las t .  quar te r )
B  quar te rs  in  aud i t  per iod
T o t a l  m i l e a g e
At  5  mi les  to  ga l lon
T a x  r a t e s  ( . 0 9  p e r  g a l l o n )
lue l  tax  due

950  m i les
xB
/ , ouu
1520

I  t v

s r :0 *o

Truck  Mi leage Tg (Dar t

47  taxab le  t r i .ps  a t  50  mi . les
( t r ips  as  per  aud i t  -  I  1  per

Tota I  mi leage fo r  aud i t  F rer iod
Unident i f ied  tax  ra te
Truck  mi leage due fo r  per iod

C o n L a i n e r l i n e ,

q u a r t e r )
( a s  p e r  a u d i t )

I n c .  )

2 ,350

9 ,225
.0325

TZ.73r

Fue l  Use Tax  (Dar t .  Conta iner l ine ,  Inc . )

7 / l /70  to  January  31 ,  1972 -  1 .9  per iods  x  2350 =  3724 month ly
n  average in  mi les

3 7 2 4  d i v i d e d  b y  5  m i l e s  t o  g a l . l o n  =  7 4 5  g a l l o n s  x  . 0 9  =  9 6 7 . 0 3

2 / 1 1 7 2  t o  3 / 3 1 / 7 3  -  2 3  p e r i o d s r  x  2 3 5 0  =  4 5 0 8  m o n t h l y  a v e r a g e  i n  m i l e s
n

4 5 0 8  d i v i d e d  b y  5  m i l e s  t o  g a l . l o n  =  9 0 2  g a l l o n s  x  . 1 0  =  9 9 0 . 2 0

T o t a l  T a x  D u e  $ 1 5 7 . 2 3

CONCIUSIONS OF [AI,I

A .  That  sec t ion  508 o f  the  l lax  Law prov ides  t .ha t  in  those ins tances

where  the  car r ie r  i s  no t  the  owner :  o f  lhe  veh icuLar  un i t ,  the  owner  may f i le

the  re tu rn  and main ta in  the  record  requ i red  by  sec t ions  505 and 507 o f  the  Tax

Law,  and [ha t  i t  sha l l  be  jo in t l y  and severa l l y  ] iab le  w i th  the  car r ie r  fo r

payment  o f  t i re  tax  requ i red  under  s ;ec l ion  505 o f  sa id  Law.

B.  That  sec t ion  510 o f  the  1 [ax  Law prov ides  tha t  in  case any  (H ighway

Use Tax)  re tu rn  f i led  sha l l  be  insu f f i c ien t  o r  unsat is fac to ry  Lo  the  Tax

Comrn iss idn ,  the  Commiss ion  sha l l  C le te rmine  the  amount  o f  tax  due f rom such

i n f o r m a t i o n  a s  i s  a v a i l a b l e .

C.  That  sec t ion  503 o f  the  Tax  Law imposes  a  h ighway use tax  fo r  the

pr iv i lege  o f  operaL ing  any  veh icu la r  un iL  on  the  pub l ic  h ighways  o f  Ehe SLaLe
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D .  T h a t  2 0  N Y C R R  4 9 0 . 4  ( L i a b i l i t y  f o r  t a x ;  I e s s o r  -  I e s s e e  o p e r a t i o n s )

prov ides  tha t  the  fue l  use  Lax  is  imposed on  the  car r ie r l  however ,  where  the

c a r r i e r : t  n r t t  L h e  o w n e r  o f  t h e  m o L o r  v e h i c l e ,  t h e  t a x  s h a l l  b e  a  j o i n t  a n d

s e v e r a l  I i a b i l i t y  u p o n  b o t h ,  a n d  t h e  l e s s o r  a n d  l e s s e e  o f  a  l e ; r s e d  m o l o r

veh ic le  sub jecL  to  tax  a re  jo in t l y  and severa l l y  l iab le  fo r  the  fue l  use  t .ax .

E .  ' f h a L  
t h e  M i s c e l l a n e o u s  T a x  B u r e a u  a u d i t e d  a p p l i c a n t ,  B e l g i a n  L i n e s ,

Incorpora te t l ,  pursuant  to  s ta tu to ry  au thor i ty  anr l  de termined tha t  add i . t . iona l

taxes  \ { *o re  due .  However ,  sa id  app l i can t  p roper l .y  showed a  mo re  accura te

amount  due.

F .  That  the  app l ica t . ions  o f  BeI i .gan L ines ,  Incorpora ted  and ta r t  ConLa iner -

l i n e ,  I n c .  a r e  g r a n t e d  l o  L h e  e x t e n t  a s  r : e f l e c L e r J  i n  t h e  r e c o m p u t a t i o n  o f

Truck  l l i i eage and I 'ue1  Use Tax  shc ,wn in  F in r l ing  o f  Fac t  "5"  above,  together

w i t h  s u c h  i ' n L e r e s t  a s  m a y  b e  l a r f u l l y  o w i n g l  a n d  t h a t ,  e x c e p t  a s  s o  g r a n t e d ,

t h e  a p p l i - c a t i o n  o f  B e l g i a n  L i n e s ,  J i n c .  a n d  D a r L  C o n L a i n e r l i n e ,  f n c .  i s  i n  a l l

o t h e r  r e s p e c t s  d e n i e d .

DATED:  A lbany ,  New York S,TATE TAX COM}IISSION
JUL 1 6 1980

ESIDENT

i ISSIONER

COI,IMISS iO


